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Abstract: While much has been written about
Siduciary liability, few fiduciaries actually under-
stand it. The Enron case is providing the first real-
time, high-profile glimpse of how deeply fiduciary
liability can run. Among other things, Enron
reminds us that fiduciaries can be held personally
liable for all of the investment options in a retire-
ment plan, as well as individual participant invest-
ment decisions. 1his has been—or will be—a rude
wake-up call for retirement plan fiduciaries. ERISA
Secs. 404(a) and 404(c) provide a roadmap for

abating this liabiliry. Advisers to retirement plans

should help their clients understand their options

and make prudent decisions.
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“Are you serious that I have personal liability for

the investment decisions my employees made in our
401(k) plan? I'm not happy about this. Maybe I'll ter-
minate my plan.”

Archer is founder and CEO of his service company
in Denver, Colorado. He has just learned that he has
legal responsibility for the 25 investment choices made
available by the plan’s vendor under the plan, and to
make matters worse, he is also personally responsible for
the investment decisions made by his plan participants.

He has approximately 500 employees and his com-
pany is one of the largest property management firms
in and around the Denver area. He cares about his
employees and goes to great lengths to attract and
keep the best. His retirement plan has, for the last 15
years, helped accomplish that goal. However, he never
imagined that he could be held personally liable to
his participants for 401 (k) investment losses. He has
$11 million of assets in the plan.

We will return to Archer at the end of this article
to discover how he found out about this issue and

what he did.

The Underpinnings of the Issue

ERISA Sec. 404(a) is the section that sets forth the
responsibilities that Archer has just discovered. This sec-
tion outlines a retirement plan fiduciary’s duties. The
duty at issue here is the fiduciary responsibility to pru-
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