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So Whatôs Up? And  
Whatôs Next? 

 
 

Pat Byrnes, MSPA COPA, MAAA, EA 
Founder and President 
pat.byrnes@acibenefits.com 
 

For one thing the Markets are up in a remarkable recov-
ery from March lows: 39% on the DJIA and 43% on the 
S&P 500.  I am an actuary not an investment advisor but 
it appears that staying invested may have been the right 
thing to do...at least up through the date of this article. 
 

Whatôs up? 
 
So besides the markets what else has been happening? 
 

Money is tight and if CIT folds small businesses may be 
in real trouble. 

 

Many of our clients with December plan year ends have 
gone on tax extension to buy time to make their plan 
contributions for 2008. 

 

Surprisingly, relatively few of our 401(k) Plan sponsors 
have stopped their 401(k) match.  Some however have 
reduced it. 

 

And even more surprisingly we have seen fewer than 
expected employees stopping their deferrals. This is 
greatéfor the most part employees are seeing the 
need to save.  The nationôs savings rate has increased 
by 10% since a year ago from a negative 5% to a plus 
5% now. 

 

Loans and hardship distributions have increased a bit 
however. 

 

401(k) Average Deferral Percentage (ADP) test failures 
for 2008 were higher than 2007 but not appreciably so. 

 

There are fewer Mergers and Acquisitions in the 2009 
year so far.  There is a lot of cash on the sidelines and 
if the credit markets ease a bit we are likely to see 
more activity. There are hoards of baby boomer busi-
nesses that are nearing succession and this could 
make for lively activity. 
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So Whatôs Up? And Whatôs Next? Continued from page 1 

Many Plan Sponsors are not aware of the beefed up 
ñPartial Plan terminationò rules that cause a plan to vest 
terminated participants at 100% starting as low as a 
20% reduction in force.  This can come as quite a 
shock. 

 

Plan sponsors have become more interested in under-
standing the planôs expenses, a trend that is likely to 
continue.  It is still very difficult to get fee transparency 
particularly with respect to undisclosed revenue shar-
ing. 

 

We have not seen as many bankruptcies as expected. 
Probably more to come. Many are with private equity 
companies which were highly leveraged. 
 

There are still a very significant number of Plan Spon-
sors that do not have Plan Committees to look over not 
only the investments of the plan but also the plans op-
eration. These companies do not yet fully understand 
the depth of their fiduciary responsibility. 

 

The big hopes for Automatic Contribution Arrange-
ments have been definitely stalled by the economy. 

 

And whatôs next? 
 

And now to the crystal ballé 
 

Even in this crisis we are beginning to see that some 
companies are focusing on the strategic roles that re-
tirement plans, as well as incentive and recognition 
systems play in the success of a company.  The ques-
tion, in our view, will be ñwhat is the purpose of these 
plans and programs?ò  These important issues will be 
discussed in the Board Room and not just the HR 
Room. Some companies havenôt asked themselves this 
question in years or have never asked it.  This is par-
ticularly true in the design of 401(k) plans.  More and 
more employers will come around to the thinking that 
financially strapped employees are less effective than 
those that have their own financial plans which are fo-
cused beyond survival.  Thus there will be more finan-
cial education programs and Automatic Contribution 
Arrangements will become more the norm. 
 

Income tax rates are sure to climb which will make the 
funding of both defined contribution and defined benefit 
plans more attractive to plan sponsors.  Cash Balance 
defined benefit plans will be used to help retire ñsenior 
partnersò in professional entities and help facilitate the 
retiring of the baby boomer entrepreneur.  Beginning in 
2010 the Pension Protection Act of 2006 (PBA) provi-
sion for DB/K becomes effective. This is a single plan 
document that has features of a Profit Sharing/401(k) 
plan with an automatic contribution arrangement and a 
Defined Benefit Plan that could either be a traditional or 
cash balance format.  There is even a possibility that 
the Treasury Department may issue proposed regula-
tions by then...but donôt hold your breath. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

New financial products will continue to emerge in the 
retirement plan markets.  There will be more pressure 
to convince the government that stable value funds 
should have a place in Qualified Default Investment 
Arrangements (QDIA) due to the current economic cri-
sis.  Also the design of asset allocated models includ-
ing target date maturity funds will contain guarantees 
probably in the form of ñhigh water marksò during the 
accumulation stage and benefits that wonôt tank in the 
retirement stage.  We are already seeing these prod-
ucts emerge.  Congress, the DOL and the SEC are 
sure to get their respective noses into this as well. 

 

At some point the DOL will issue its final regulations 
under ERISA section 408(b)(2) also known as the 
ñReasonable Contractò rules.  In proposed form they 
would require the ñresponsible plan fiduciaryò to have a 
written contract with each service provider that sets 
forth numerous elements that include full fee disclosure  
whether it comes from the plan or not, identification of 
conflicts of interest, a listing of all the services provided 
and declaration if the service provider is a fiduciary.  
There has been much political pressure both in and out 
of government in this process. In recent days the large 
brokerage firms are sort of agreeing that their financial 
representatives probably should take on fiduciary 
status in certain situations.  The retirement plan field is 
no doubt one of those situations.  Once in place these 
rules will put pressure on the responsible Plan Fiduci-
ary to do something with that information. 

 

Based on the above, Plan Fiduciaries will have to learn 
their roles and responsibilities under the plan and will 
no doubt be developing better prudent fiduciary proc-
esses. If they donôt, look for more litigation in this area 
as well as DOL investigations. 

 

All of these thoughts pre-suppose that the American spirit 
will guide us back to prosperous times.  If we can help 
you think through any of these issues, please let us know. 
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Straight Talk on  
Diversity Training  

Karl Schmidt 

Parker, Milliken, Clark, OôHara & Samuelian 

kschmidt@pmcos.com 

 

Most U.S. employers are familiar with the requirements of 
equal employment opportunity laws and accustomed to 
making employment decisions in compliance with those 
rules.  Many of these employers have also observed the 
trend toward diversity programs in the workplace and 
have launched their own seminars, training programs and 
support for ethnic and other ñspecialò groups, often with 
great fanfare and internal publicity. 
 

Critics on the right and the left, however, question 
whether such diversity initiatives, however well meant and 
expensively executed, serve any purpose other than as 
glossy wrapping paper, covering up an unaddressed and 
ongoing problem of unequal opportunity for most mem-
bers of such groups.  ñGreatò, the critics observe about 
such exercises as ñgroup history weekò or ñawareness 
monthò or whatever ï the real question is ñWhat economic 
progress have members of those groups made relative to 
more mainstream employees at this employer?ò 
 

In this environment, 
many employersô diver-
sity training programs 
take the form of seri-
ous but often ultimately 
sophomoric celebra-
t i o n s  o f  t h e 
ñuniquenessò of various 
ethnic and other 
groups within the em-
ployerôs ranks.  The 
message in these ef-
forts is that there is 
intrinsic value in recog-

nizing differences in culture and heritage.  There is un-
questionable truth in this, however, it is conveyed with the 
instruction (and implicit direction) that singled out seg-
ments of the workforce are being slated for special treat-
ment, for reasons other than job related performance, 
experience and aptitudes.  This leaves employees whose 
cultures and heritages are not singled out for such recog-
nition questioning the relevance of the exercise to the 
mission of the enterprise.  Their cynicism deepens and 
their inclination to work camaraderie can be dampened by 
such programs.   
 

So much has been invested in ñpop diversityò programs 
and they are now so well established in many larger em-
ployers that change in them seems unlikely.  However, a 
more intellectually demanding study of diversity (and its 
sharing with employees in instructional modes) can be 
designed to entertain and open rather than close minds. 
This can give supervisors and managers insights into bet-
ter leadership techniques, leading to better and more 

widely accepted systems for cultivating skills and opportu-
nities for members of historically overlooked segments of 
the workforce. 
 

This kind of training begins with simple, every day obser-
vations about undeniable personality differences at work 
and at play.  It continues with observations that biases 
about ñtypesò or ñkindsò of people (ñhumankindsò) lurk 
among each of us, from the most recent hire to the CEO.  
Examples are given to remind all that such ñweò ï ñtheyò 
feelings arise even in non-diverse groups (e.g. white 
malesô biases about each other, depending on age). 
 

These exercises serve as a platform for deeper study of 
how the human brain functions from birth to categorize 
and group things and people as an essential tool for sur-
vival.  Virtually every experience, both personal and via 
conversation and media, contributes to each humanôs 
constantly shifting impression of what can be expected 
from this ñhumankindò or that, in the evolving (hour to 
hour) circumstances of everyday life, in and out of work.  
This biological fact is an anathema to the simplistic and 
scolding elements of many diversity training sessions, 
which shake accusing and skeptical fingers at those who 
might harbor any biases.  The brain which is to blame, 
however, is capable of more than a collection of general 
impressions.  For hundreds of years philosophers have 
taught that the wiser among us apply a discipline to our 
humankind biases, concluding, for example, that while the 
Irish may have a reputation for this or that, not all persons 
of Irish descent behave in the same ways.  In fact, a bell 
curve may properly apply to the Irish or any other identifi-
able segment of any society, such that while there may be 
some traits or characteristic behaviors that many or most 
have in common, there is no hard and fast rule which ap-
plies to all. 
 

With these fundamental truths established as a founda-
tion in diversity training, participants are freed to under-
stand that the origins of their impressions are not the 
product of evil hearts or sociopathic thinking.  Instead, 
they can skip the finger pointing and proceed directly to 
the goal of regarding each colleague in the workplace as 
an individual, worthy of consideration for his or her unique 
aptitudes and experiences apart from any generalizations 
about the skill and talent levels of the group with which he 
or she may be most often associated. 
 

This accomplished, techniques for ensuring the widest 
practical distribution of opportunities for training and ex-
perience within a workplace can be received as opportu-
nities to grow the talent and capabilities of the enterprise 
to the good of all, rather than as undeserved sops thrown 
on the alter of diversity, for diversityôs sake alone. 
 

Karl Schmidt has practiced labor and employment law for 
35 years and regularly speaks to groups on virtually all 
aspects of employment law. He provides sexual harass-
ment, diversity and general supervisor training to clients.  
He is General Counsel to the Torrance Chamber of Com-
merce, a longtime Board Member of Goodwill Industries 
of Southern California, a member of L.A. Rotary Club and 
is listed in the publication ñThe Best Lawyers in America.ò 



5 Ways to Fix your 401(k) Plan  

Page 4 

 

Tobi Cogswell, Director, Consulting Practice 
Jay N. Luber, Senior Consultant 
 
In response to the roller coaster performance of the mar-
ket in the past year or so, there have been many articles 
written on ways to tidy up 401(k) plans.  We thought of 
five other ways to fix up a 401(k) plan that are a bit more 
obscure than the highly publicized ones. 
 

1.)  Determine what is the reason for your plan.  Is it a tax 
shelter, or to help employees save?  Is it part of your 
compensation package or to attract 
and retain key employees?  Have the 
courage to honestly discuss this ques-
tion with your advisors and the an-
swers will come to you.  Study the re-
tirement plans being offered in your 
industry using available information 
and go one step further. 
 
With regard to plan design, if most 
plans in your industry have service 
requirements of age 21 and 1 year of 
service for eligibility, consider age 18 
and 6 months.  If most plans have two 
entry dates a year, consider having 
quarterly entry.  
 

With regard to assets, depending upon 
the demographics and investment so-
phistication of your employees, if most 
plans in your industry have participant-
directed investments under the um-
brella of a recordkeeper, consider add-
ing Personal Brokerage Accounts (PBAôs) for additional 
investment options. 

 

2.)  Speaking of demographics and the investment so-
phistication of your employees, this is a scary time.  Pro-
viding big-picture education to your participants may keep 
them from panicking and stopping their deferrals.  Have a 
professional come in and talk to them about whatôs hap-
pening in the world: dollar cost averaging, diversification, 
what target date funds mean (assuming you have 
them).   Get your participants to the point where they can 
open their 401(k) statements, and calmly and deliberately 
take responsibility for participating in their own retirement. 

 

3.)  If you have suspended your match, start it again.  If 
you do not have a match, add one.  Donôt go crazy with 
this, a match is a cultural thing as well as a financial 
one.  A match rewards only the participants who can af-
ford to defer, not necessarily the people you want to re-
ward.  So start small.  A match of 20 cents on the dollar 
covers the withholding for terminated participants who 
take their distributions in a lump sum and who donôt roll 
them to an IRA or another qualified plan.  In a perfect 
world everyone would continue to defer their retirement 
accounts but this doesnôt always happen.  
 
If you have had problems passing ADP/ACP discrimina-

tion tests in the past you could consider adding a Safe-
Harbor match to eliminate the testing requirements.  This 
is the other side of the 20% coin.  Safe-Harbor matches 
must be committed to in advance of the plan year and are 
100% vested.  The required formula is: 
 

100% of the first 3% of compensation deferred, plus 

50% of the next 2% of compensation deferred.  
 

 This may be more than you want to commit to but some-
where between the Safe Harbor and the 20% match you 
should find a happy medium.  Note:  you gain a lot of 
flexibility by having the match written into the plan as 
ñDiscretionaryò (with the exception of a Safe-Harbor plan 

which requires a commitment). 
 

4.)  Consider adding a profit sharing allo-
cation to your 401(k) plan so you can re-
ward the people you want to reward.  With 
profit sharing there are two decisions to 
be made each year, how much you want 
to contribute, and how you want to allo-
cate it.  A Safe-Harbor profit sharing con-
tribution does not have to be committed to 
in advance of the plan year, it goes to 
everyone without regard to whether or not 
they are deferring, and it is 3% of com-
pensation.  As with the match, it gets you 
out of ADP/ACP  testing.  It also allows 
you to allocate a profit sharing contribu-
tion of up to 9% of compensation to spe-
cific groups of people.  This is a design 
technique that is extremely demographic 
sensitive and needs further discussion, 
but it is widely used and very available. 
 

5.)  401(k) plans, with or without match, 
and with or without profit sharing, are at the mercy of the 
plan assets.  Participants make contributions, get gain or 
loss allocations, and possibly get forfeitures added and 
fees deducted.  The vested percentage of whatôs left at 
the end of the day is their benefit.  The participants are 
bearing all the risk for the investment performance.  The 
value of accounts in most plans today is down.  
 

Adding a traditional defined benefit plan or cash balance 
defined benefit plan might be a good alternative to boost-
ing back up the retirement accounts.  In these plans, the 
funding assumes an asset increase at a particular interest 
rate; if the assets grow more than that, you put in less 
money next year.  If the assets grow less than that, your 
cost next year is higher.  The beauty of defined benefit 
plans is that the contributions are deductible, and you 
may have the ability to recover some of what your 401(k) 
plan has lost with deductible dollars.  
 

Defined benefit plans are quite complicated and not 
something to be implemented lightly.  They have a lot less 
discretion than profit sharing/401(k) plans and they have 
different rules.  As a tool in your retirement plan arsenal 
though, they may be a very viable option.  
 

Please do not hesitate to call one of the ACI consultants 
or administrators should you have any questions. 
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Changes to the Form 5500  

Cedric Rohwedder, ASA, EA, MAAA 

Consulting Actuary 

cedric.rohwedder@acibenefits.com 

 

In late 2007, the U.S. Department of Labor (DOL), Inter-
nal Revenue Service (IRS), and the Pension Benefit 
Guaranty Corporation (PBGC) jointly adopted revisions to 
the Form 5500 (Annual Return/Report of Employee Bene-
fit Plan). As part of these revisions, the Schedule SB 
(Single-Employer Defined Benefit Plan Actuarial Informa-
tion) replaced the Schedule B to reflect changes in report-
ing and funding requirements for single-employer defined 
benefit plans under the Pension Protection Act (PPA). 
 
The new Schedule SB is to be filed for all single-employer 
defined benefit plans. It captures identifying information 
about the plan and the plan sponsor, the type of plan, and 
the prior year plan size. It includes basic information 
about plan assets, number of participants, funding target 
information, and a statement by an enrolled actuary. The 
information and calculations that are contained in this 
schedule allow the Agencies to evaluate the plans compli-
ance with the funding and reporting requirements as 
amended by PPA. 
 
Assets and liabilities of the plan are reported as of a 
valuation date. The valuation date for a plan year must be 
the first day of the plan year unless the plan meets the 
small-plan exception. For plans that qualify for the excep-
tion, the valuation date may be any date in the plan year. 
A plan qualifies for this small-plan exception if there are 
100 or fewer participants on each day of the prior plan 
year. 
 
The actuarial value of assets can either be equal to the 
fair market value of assets or be based on an averaging 
method that generates a value that is between 90% and 
110% of the fair market value of assets. 
 
The funding target is the present value of the benefits 
accrued as of the beginning of the plan year and the fund-
ing target normal cost is the present value of the benefits 
accrued or expected to be accrued during the plan year. 
 
Once the assets and liabilities are determined, the fund-
ing status of the plan can be evaluated. Measures shown 
on the Schedule SB include the Funding Target Attain-
ment Percentage, Adjusted Funding Target Attainment 
Percentage, and the Prior Years Funding Percentage. 
These percentages determine whether the plan is re-
quired to pay quarterly contributions, available credit bal-
ances can be applied toward the minimum required con-
tribution, and whether the plan is subject to distribution or 
benefit accrual restrictions. 
 
The minimum required contribution, as of the valuation 
date, is determined as the sum of the following: 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Unpaid minimum required contribution for all prior    

years 

Funding Target Normal Cost (adjusted for any assets  

in excess of the funding Target) 

Funding Shortfall Amortization Funding Waiver Amor-

tization 
 
Contributions are discounted back to the valuation date at 
the effective interest rate to determine if the minimum re-
quired contribution has been satisfied. 
 
If the plan was effective prior the 2008 plan year, transi-
tional rules apply to components of these calculations. 
 
The Schedule SB reports the prefunding and carryover 
balances at the start of the current plan year, the amount 
of prefunding/carryover balances voluntarily waived at the 
start of the current plan year, and the amount of the prior 
yearôs excess contributions that is added to the prefund-
ing balance. If the plan is sufficiently funded, these bal-
ances can be used to offset current and future required 
contributions. 
 
The Schedule SB, along with its attachments, also out-
lines the actuarial assumptions used in determining the 
funding liabilities for the current plan year. These include 
what the plan sponsor elects as their mandated interest 
and mortality assumptions. The discount rate can be 
based on either a full yield curve or segment rates. If an 
election is made to use the segment rates a lookback 
month is also disclosed (one of the four months preceding 
the month containing the valuation date). 
 
As the deadline for filing the Form 5500 looms closer, 
your ACI representative will be contacting you and sorting 
through all of these details, assisting you every step of the 
way. As described above, there are a number of elections 
that the plan sponsor has to make that are reflected on 
this schedule. Some elections have already been made 
whereas others will need to be made before we can com-
plete the Schedule SB. Your prompt attention to these 
and other necessary reporting requirements will help us to 
expedite and complete the filing in a timely manner.  

ñAs the deadline for 

filing the Form 5500 

looms closer, your ACI 

representative will be 

contacting you and 

sorting through all of 

these details, assisting 

you every step of the 

way.ò  
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Western Pension Conference ï 
Denver, Colorado  

Jay N Luber, QKA 

Senior Consultant 

jay.luber@acibenefits.com 

 

ASPPA and Western Benefits Conference held their an-
nual conference in Denver this year.  The conference 
opened with discussions by Tom Reeder, Benefits Tax 
Counsel, US Department of the Treasury and Michele 
Varnhagen, House Education and Labor Committee, on 
the Senate and House efforts to advance President 
Obamaôs push to reform health care.  The House commit-
tee is pushing for the Health Insurance Exchange.  The 
ñExchangeò would, at least initially, be open to small busi-
ness and those at or below 133% of the federal poverty 
level.  According to the House Tri-Committee Health Re-
form Discussion Draft Summary: 
 

The new Health Insurance Exchange creates a 
transparent and functional marketplace for individu-
als and small employers to comparison shop 
among private and public insurers.  It sets and en-
forces insurance reforms and consumer protec-
tions, facilitates enrollment, and administers af-
fordability credits to help low and middle income 
individuals and families purchase insurance.  Over 
time, the Exchange will be opened to all employers 
as another choice for covering their employees.  
States may opt to operate the exchange in lieu of 
the national exchange provided they follow the fed-
eral rules. 

 

The Senate is focusing more on health care funding is-
sues.  It sees a huge loss of tax revenue generated by the 
current status of the deductibility of medical insurance 
premiums.  Some of the items being considered by the 
Senate committee: 
 

Placing a cap on employer provided health care, 

Tightening up the definition of medical expenses to 

prevent FSA and HSA plans from paying for non-
prescription drugs, 

Increasing the threshold for itemizing medical cost 

deductions to at least 7.5% of AGI, 

Increasing penalties for non-medical use of HSA 

funds from 10% to 20%, 

New taxes on sugared soft drinks, and 

      eliminating student FICA exemption. 
 
Issues in the health care area are changing as rapidly as 
we can get them down on paper. 
 
Also reviewed was the bill introduced by George Miller (D-
CA), Chariman, House Education and Labor.  The bill in-
cludes: 
 

Point of Sale Disclosure of fees, charges and invest-

ment fees, 

Including investment and administrative fee disclo-

sures on participant statements, and inclusion of at 
least one index option for ERISA 404(c) plans. 
 

The Obama Budget proposal will also address the quali-
fied plan arena: 
 

Provides for automatic IRAôs for workers without 

qualified plan coverage that may be government run, 

Expansion of the Savers credit to higher incomes with 

smoother phase-outs and Mandatory automatic en-
rollment for all qualified and automatic IRAôs. 

 
The other topic garnering attention is the revised Form 
5500 ï Schedule C that will be effective for 2009.  The 
rules and the new form are complex.  Oddly enough, the 
new form does not require the disclosure of all plan fees 
and expenses.  The new Schedule C will require disclo-
sure of service provider compensation: 
 

Applicable to large plans (those required to file a 

Schedule H), 

Identify all service providers receiving, directly or indi-

rectly, at least $5,000 in total compensation in con-
nection with services provided to the plan, 

Require disclosure of all service providers who refuse 

to provide required information, and requires the re-
porting of terminated accountants and/or enrolled ac-
tuaries. 

 
This is just an overview of some of the rapidly changing 
issues discussed at the conference. More in-depth arti-
cles, including what this means to you, will be forthcoming 
in the future as legislation is passed or guidance is re-
ceived.  In the meantime, please do not hesitate to call 
your ACI plan administrator or consultant if you have any 
questions.  


